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ception to Section 3(b) of Public Law 85-244, 85th Congress, Act of Con- 
gress of August 31, 1957, 71 Stat. 560. | 


2. Whether, if held to be an exception to said Section 3b), said Sec- 
tion 18-204 is unconstitutional as a violation of the Fifth Amendm ent to the 
Constitution of the United States. 
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MAZIE M. VITO, 
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JAMES VITO 
and 
HAROLD B. BONART, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA © 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT ! 
On July 18, 1958 the United States District Court entered an order for 
summary judgment, which denied appellant's motion for a summary judgment 
and granted the motion for summary judgment of appellee James Vito, and 
entered a declaratory judgment that said appellee could convey real estate 
here involved "as fully as if the said James Vito were unmarried. " (J.A. 
13-4). | 
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On August 15, 1958, appellant filed notice of appeal from said judgment 
(J.A. 14). This Honorable Court has jurisdiction of the appeal pursuant to 
Title 28, United States Code, § 1291. 


STATEMENT OF THE CASE 


Appellee James Vito and appellant are man and wife. Appellant was 
adjudicated non compos mentis by the United States District Court for the Dis- 
trict of Columbia on October 30, 1956. Thereafter appellee James Vito pur- 
chased, on December 13, 1956, Lot 830 in Square 37 in the District of Columbia, 
and on October 3, 1957, contracted to sell said property to appellee Harold B. 
Bonart, but at settlement District Title Insurance Company, after reviewing 
the title of the said property, refused to pass said title because of the provisions 
of Public Law 85-244, 85th Congress, Act of Congress of August 31, 1957, 71 
Stat. 560. (Complaint, J.A. 3-5). 

Thereafter appellee James Vito filed a complaint for a declaratory judg- 
ment against appellant and appellee Harold B. Bonart, seeking an adjudication 
that he could convey the property to said Bonart free of any interest of appel- 
lant, without appellant joining in the deed. The complaint also asked for a 
guardian ad litem to represent the interest of the appellant, (J.A. 3-5). 

Appellee Bonart filed an answer admitting the allegations of the com- 
plaint (J. A. 5-6). 

Jo V. Morgan, Jr., the guardian ad litem, who had been appointed by 
the District Court filed a report of guardian ad litem in lieu of answer (J. A. 6-7). 

Appellee James Vito filed a motion for a summary judgment (J. A. 8), 
together with an affidavit in support thereof which swore to the material alle- 
gations of his complaint. (J.A. 8-9). 

On behalf of appellant, said guardian ad litem filed a motion for summary 
judgment (J.A. 9-10). 

After oral argument, the Court held that appellee James Vito was en- 
titled to a summary judgment, because Public Law 85-244, 85th Congress, 
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Act of Congress of August 31, 1957, 71 Stat. 560. had not repealed Section 
18-204 of the District of Columbia Code (1951), Act of Congress of March 3, 
1901, ch. 854 § 1165, 31 Stat. 1375 (Opinion J.A. 10-13), and order was there- 
after entered denying appellant's motion for summary judgment, granting 
appellee Jane s Vito's motion for summary judgment and entering judgment 
that appellee James Vito may convey said real property in the District of 
Columbia to appellee Harold B. Bonart "as fully as if the said James Vito were 
unmarried." (J.A. 13-4). | 

The opinion of the District Court has been reported at 163 F. Supp. 747. 


STATUTES INVOLVED 


The texts of the Fifth Amendment tothe Constitution of the United States, 
of Section 18-204 of the District of Columbia Code (1951), Act of Congress of 
March 3, 1901, ch. 854, § 1165, 31 Stat. 1375, and of Public Law 85-244, 
85th Congress, Act of Congress of August 31, 1957, 71 Stat. 500, are set forth 


in an appendix to this brief. 


| 
I 


STATEMENT OF POINTS 


1. The District Court erred in denying appellant's motion for summary 
judgment. ! 
2. Although there was no genuine issue as toa material fact, the Dis- 


trict Court erred in granting appellee James Vito's motion for a summary 
judgment, since he was not entitled to judgment as a matter of law. 

3. The District Court erred in entering judgment that appellee James 
Vito may grant and convey certain unimproved property in the District of 
Columbia, known for purposes of taxation as Lot 830 in Square 37 to appellee 
Harold B. Bonart as fully as if appellee James Vito were unmarried. 

4. The District Court erred in holding that Section 18-204 of the Dis- 
trict of Columbia Code (1951) was an exception to Public Law | 244, 85th Con- 
gress, Act of August 31, 1957, 71 Stat. 560. 





SUMMARY OF ARGUMENT 


1. Section 18-204 is not an exception to Section 3(b) of Public Law 85- 
244. It could not have been the intention of Congress in 1901, when it could 
only have applied to wives' dower, that it apply to a new statutory right to be 
created for husbands and wives alike 56 years later. Even did the two sections 
apply to the same subject matter, the later is clearly repugnant with the former 
and repeals it. Moreover the Congressional history of the new act indicates 
a Congressional intent that it apply equally to wives and husbands alike. 

2. Were Section 18-204 an exception to Public Law 85-244, it would 
now become unconstitutional as a violation of the Fifth Amendment of the Con- 
stitution of the United States by denying wives the equal protection of the law. 


ARGUMENT 


1. Section 18-204 is not an exception to Section 3(b) of Public Law 85- 


244. 

Public Law 85-244 expressly amended Section 940 of the District of 
Columbia Code of 1901, Act of March 3, 1901, 31 Stat. 1342, so as to create 
a new legal interest, an intestate share in the estate of a decedent, and en- 
larged that right, in the case of husbands am wives, to give each an inchoate 
right to said intestate share as "to all real property owned by husband or wife 
during coverture." 

This new present, 'tho inchoate, interest created for the benefit of each 
married person, was previously unknown to the common law, or to the statutes, 
in force in the District of Columbia. It is not dower, of course, and dower, 
which it most resembles, is prospectively abolished by the same Public Law. 
This new statutory right did not then exist, and could not have been contem- 
plated by the Congress, when it passed Section 1165 of the Code of Laws of the 
District of Columbia of 1901, Act of Congress of March 3, 1901, ch. 854, 

§ 1165, 31 Stat. 1375 (now Section 18-204 of the District of Columbia Code 
(1951)). 
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To protect this new right, an express prohibition against conveyance 
free of said inchoate intestate share in the case of both husbands and wives 
was expressly provided in the Public Law 85-244. This provision stated: 
| 


"SEC. 3* * * | 
"(b) * * * Provided, that neither husband nor wife hereafter 
shall have the right to convey, transfer, or encumber his or 
her real property free of the surviving spouse's interest in 
case of intestacy, as provided in this Act, without apindar of 
the other spouse." 


The clear and unambiguous meaning of the above-quoted clause of the 
statute is exactly opposite to the declaratory judgment entered by the District 

The District Court relied upon the provisions of Section 1165 of the 1901 
Code, now Section 18-204, to support its ruling. But that section obviously 
referred to the old, common law right of dower, as is indicated by the fact that 
it related only to women, curtesy never having prevented a free conveyance 
by the wife. The new intestate right is not dower. Congress could not have 
anticipated the application of Section 1165 to a right not to be created for 56 
years. 
It is true that prior to the effective date of Public Law 85-244, appellee 
James Vito could have conveyed a clear title without his wife's joining in the deed 
through a guardian. So could have a wife with an incompetent husband, since 
the husband had no inchoate right whether competent or incompetent. After 
Public Law 85-244, he can still convey free of her dower (which still exists 
due to the saving clause of Sec. 3 (a) of Public Law 85-244) but there is a new 
right given the wife now, a non-common law inchoate right which Congress gave 
her, and in the same sentence prohibited the husband to take from her. Simi- 
larly Congress has given husbands a corresponding right, never had before, 
which the wife may not divest. | 

That she received a new right which her husband could not alienate, there- 
fore, should give no pause, since the same thing was given every husband with 





respect to every piece of real estate owned by his wife. 
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If Congress should determine in the future that some exemrtion to the 


newly created right should be provided in case of incompetency of one spouse, 
and should enact such an exception, it is safe to say that it will apply to the- 
case of incompetent husbands as well as incompetent wives. 

That Section 18-204 is not an exception to Section 3(b) of Public Law 
85-244 is the opinion of a learned authority on real estate law in this District, 


Kane, New Statutes of Descent and Abolishment of Dower and Curtesy in the 
District of Columbia, 25 JOURNAL OF THE BAR ASSOCIATION OF THE 


DISTRICT OF COLUMBIA, 194 at 201-202, where was said: 


"Now, can the Courts substitute the "intestate share" provided for 
under this Act for the concept of dower intended by this Section of 
the Code? If the answer is yes--if so, then by what authority, and 
it is essential that if they have the authority or power in the case of 
one spouse, they must have it for the other, can we extend the limit 
of the Statute to include an interest in favor of the husband which 
wasn't ever dreamed of until scores of years after the Statute was 
enacted? I think there can be only one conclusion and that is, that 
with the abolishment of dower the purpose and effect of this Statute 
(Title 18, Section 202) was done away with and nothing short of a 
new Statute, covering the intestate share of a husband as well as 
that of a wife, in such circumstances, will be sufficient. Iam 
ready to admit that such an Act may be subject to attack on con- 
stitutional grounds but that decision will be up to the Courts. I 

am sure that now no one in his right mind will be willing to insure 
that under existing Law a conveyance by a wife of an insane husband 
or one who has been unheard of for seven years, will pass a good 
title free of the insane or absent husband's inchoate intestate in- 
terest. 


The District Court rested its decision on the theory that Section 18-204 was 
special legislation, which was not repealed by later general legislation, assum- 
ing that Section 18-204 and Section 3(b) of Public Law 85-244 both referred to 
the same subject matter. This theory ignores the fact that Section 18-204 
could only have referred to a wife's dower, not to the new inchoate statutory 
right created for both husband and wife, while Section 3(b) expressly refers only 
to the new statutory right created by Public Law 85-244. 

The District Court's theory also ignores the direct conflict and clear re- 
pugnancy between the words of the earlier Section 18-204 and the later Sec- 
tion 3(b) of Public Law 85-244, which must lead to a repeal of the earlier 
statute, United States v. Jordan, 109 F. Supp. 528 (D. D.C. 1953) affd. 93 U.S. 
App. D. C. 65, 207 F. 2d 28 (1953). In that case the District Court applied a 
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later general act applicable to all Federal Courts rather than an earlier special 
act applicable to the District of Columbia, saying "in cases of clear repug- 
nancy or inconsistency between two statutes, the later statute must prevail, 
and the earlier statute must be deemed repealed by the later statute, pro 
tanto. Especially is this the case if the later statute is comprehensive and 
complete in its confines and contains no exceptions." This language was ex- 
pressly approved by this Honorable Court in affirming the appeal, 93 U.S. 
App. D.C. at 68. See also Ritholy v. March, 70 App. D. c. 283, 105 F. 2d 
937 (1939). 

The District Court also relied upon the fact that certain sections of the 
District of Columbia Code were expressly repealed in Public Law 85-244, yet 
Section 18-204 was not mentioned. It does not follow that it must therefore sur- 
vive against the express provisions of Section 3(b) of Public Law 85-244. Under 
that law, dower does continue to exist as to real property owned prior to the 
effective date of the act, but the wife is given an option to claim the new statu- 
tory share, similar to that created for the husband, or take the former 
dower. Section 18-204 may well survive temporarily to bar that old dower 
in this case, even though it be ineffective as to the newly-created right. This 
is bourne out by the words of Section 3(b) which only prohibit the conveyance 
free of the surviving Spouse's interest "as created in this Act. " The prohibi- 
tion does not refer to dower which might survive the act. 

The District Court in its opinion mentioned the inequality which would 
exist under its interpretation of the two statutes, resulting in giving the hus- 
band a right not given the wife in cases of mental incompetency, although it did 
not feel that this was an overriding consideration. It is submitted, however, 
that Congress did not intend such an inequality between spouses. In the pre- 
amble to Senate Report No. 718, 85th Congress, 1st Session, accompanying 
H.R. 6508, which became Public Law 85- 244, it was stated, "H. R. 6508 


gives a surviving husband the same rights in his wife's property as a surviv- 
ing wife would have in her husband's property. ..A husband and wife will, 
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under this legislation, acquire reciprocal or equal rights of inheritance to all 


property of any kind owned by the first one dying, with the exception of real 
estate owned at death but located outside the District of Columbia, which would 
be governed by the law of its location." 

The judgment of the District Court is in conflict with thisCongressional 
policy of equality. | 

2. If Section 18-204 is an exception to Public Law 85-244, it is uncon- 
stitutional as a violation of the Fifth Amendment. 

The "due process” clause of the Fifth Amendment of the Constitution 
of the United States as applied tothe District of Columbia implies "equal 
protection of the law," Bolling v. Sharpe, 347 U.S. 497 (1954); Hamilton 
National Bank v. District of Columbia, 85 U.S. App. D.C. 109, 176 F. 2d 
624 (1949), cert. denied, 338 U.S. 891. 

Section 18-204 was not unconstitutional when passed, because its appli- 
cation to wives alone was entirely reasonable. Only wives had an inchoate 
interest, common law dower, in their spouse's real property. However, a 
statute constitutional when passed, may later become unconstitutional in its 
application. If the holding below is correct, that Section 18-204 is an exemp- 
tion to Section 3(b) of Public Law 85-244, then it is unconstitutional. There 
can be no reasonable differentiation based on sex alone, now that husband and 
wife have exactly the same interest in the real property of the other. A classi- 
fication . once logical and reasonable, when only wives could be members of 
the class, becomes so unreasonable as to deny wives the equal protection of 
the law, should its application be extended to apply to the new status. 

That such a result leads to an unconstitutional application, only serves 
to emphasize the obvious fact that the Congress would not have intended to 
carve out of Public Law 85-244 an exemption for husbands with incompetent 
wives without giving a similar exemption to wives with incompetent husbands. 





CONCLUSION 

Section 18-204 could not have been intended to apply to the new statutory 
right of one spouse in real property of the other created by Congress in Pub- 
lic Law 85-244, some 56 years later. Were it so intended, moreover, it 
would have been repealed by the clear repugnancy of that section to the pro- 
visions of Section 3(b) of Public Law 85-244. 

Were Section 18-204 to survive as an exception to the express words of 
Public Law 85-244, it would be in violation of the Fifth Amendment to the Con- 
stitution of the United States, by denying wives equal protection with their 
husbands as to the newly created rights under Public Law 85 244, 

The judgment below should be reversed with instructions to grant the 
motion of appellant for a summary judgment. 

Respectfully submitted, 
JO V. MORGAN, Jr. — 


Guardian ad litem and | 
Counsel for Appellant — 
815 - 15th Street, N. W., 
Washington 5, D.C. 
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APPENDIX OF STATUTES INVOLVED 
————— a ENV 


Fifth Amendment to the Constitution of the United States: 
_——$—$—$—$—$ tion of the United states: 


"No person shall be held to answer for a capital, ‘or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in 
cases arising in the land or naval forces, or in the Militia, when in actual 
Service in time of War or public danger; nor shall any person be subject for 
the same offence to be twice put in jeopardy of life or limb; nor shall be com- 
pelled in any criminal case to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of law; nor shall private 
property be taken for public use, without just compensation. . 


District of Columbia Code (1951), Section 18-204 Act of Congress of March 
51001, ch. 854 1165 1 See ee At Of Congress of March 1901, ch. 854, § 1165, 31 Stat. : : 


"Release of dower when wife is insane or has been absent for seven years” 


"Where any married woman is a lunatic or insane, and has been so 
found upon inquisition, and the said finding remains in force, or where any 
married woman has been absent or unheard of for seven years, the husband 
of such lunatic or insane or or absent person ma t and convey br his 


s whether the same be absolute or by way of lease or mortgage, 
as fully as if he were unmarried, any real estate which he may have acquired 
ince the finding of such inquisition or since the beginning of such 2bsence. " 


Public Law 85-244, 85th Congress, Act of Congress of August 31, 1957, 


AN ACT | 


To modify the Code of Law for the District of Columbia to provide for a 
uniform succession of real and personal property in case of intestacy, 
to abolish dower and curtesy, and to grant unto a surviving spouse a 
statutory share in the other's real estate owned at time of death, and 
for other purposes. | 


"Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 940 of the Act entitled 
"An Act to establish a code of law for the District of Columbia", approved 
March 3, 1901, as amended (D.C. Code, sec. 18-101), is amended to read 
as follows: | 
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'"§ 940. Course of descents generally. - 


"On the death of any person seized of an estate in fee simple in lands, tene- 
ments, or hereditaments in the District of Columbia, and intestate thereof, the 
same shall descend in fee simple to such person's kindred as follows: To those 
persons, who, according to the laws of the District of Columbia now or here~ 
after in force relating to the distribution of the personal properly of intestates, 
would be the distributees to take the surplus personal property of such inte- 
state, if he or she had died a resident of the District of Columbia and possessed 
of such surplus of personalty; and such kindred (including the surviving spouse 
as such) shall take in the same proportions as are or shall be fixed by such laws 
relating to personal property, and shall take as tenants in common.” 


SEC 2. The estate by the curtesy in the real estate of a wife dying after 
the effective date of this Act, and its incidents, are hereby abolished. 


SEC. 3. (a) The right of dower, and its incidents, are hereby abolished; 
except that with respect to parties who inter-married prior to the effective date 
of this Act, the wife shall retain her dower rights in all real estate whereof the 
husband, prior to the effective date of this Act, was seized of an estate of in- 
heritance at any time during the marriage. As to any such real estate of which 
the husband dies seized, the share of the wife therein, as provided in section 
940 of the Act entitled "An Act to establish a code of law for the District of 
Columbia", approved March 3, 1901, as amended (D. C. Code, sec. 18-101), 
shall be in lieu of her dower rights unless she elects to take the same in 
similar manner and within the period as authorized in section 1173 of such 
Act, as amended (D. C. Code, sec. 18-211), providing for renunciation of 
devises and bequests under wills. 


(b) The intestate share as provided by section 940 of the Act 
entitled "An Act to establish a code of law for the District of Columbia", ap- 
proved March 3, 1901, shall attach to all real property owned by hsuband or 
wife during coverture: Provided, That neither husband nor wife hereafter shall 
have the right to convey, transfer or encumber his or her real property free of 
the surviving spouse's interest in case of intestacy, as provided in this Act, 
without joinder of the other spouse. 


SEC. 4. (a) Section 953 of the Act entitled "An Act to establish a code 
of law for the District of Columbia", approved March 3, 1901, as amended 
(D. C. Code, sec. 18-103), is hereby repealed. 


(b) Section 954 of such Act, as amended (D. C. Code, sec. 
18-104), is hereby repealed. 


(c) Section 955 of such Act, as amended (D. C. Code, sec. 
18-105), is hereby repealed. 
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(d) Section 958 of such Act, as amended o. C. Code, sec. 
18-107), is hereby repealed. 





(e) Section 962 of such Act, as amended .. C. Code, sec. 
18-111), is hereby repealed. 


(f) Section 1175 of such Act (D. C. Code, | sec. 18-213) 
is hereby repealed. | 


(g) Section 1176 of such Act (D. C. Code, | sec. 18-214) 
is hereby repealed. 


(h) Section 1159 of such Act (D. C. Code, sec. 18-215) 
is hereby repealed. 


SEC. 5. Section 1172 of the Act entitled "An Act to establish a code of 
law for the District of Columbia, " approved March 3, 1901 [D. C. Code, sec. 
18-210), is amended to read as follows: 


"§ 1172. Devise or bequest to spouse. 


"Subject to the provisions of section 1174 of this re every devise of 
real estate or any interest therein, and every bequest of personal estate or 
any interest therein, to the surviving spouse shall be construed to be intended 
in bar of his or her share in decedent's estate (including dower rights, if any) 
unless it be otherwise expressed in the will." 


SEC. 6. Section 1173 of the Act entitled "An Act to ee a code of 
law for the District of Columbia", approved March 3, 1901,, as amended (D. 
C. Code, sec. 18-211), is amended to read as follows: | 


"§ 1173. Renunciation of devises and bequests to spouse. 


"Subject to the provisions of section 1174 of this Act, a widow or widower 
shall be barred of any rights or interest she or he may have in real or personal 
estate by any such devise or bequest unless within six months after administra- 
tion may be granted on the deceased spouse's estate she or he shall file in the 
probate court a written renunciation to the following effect: | 





"'I, A. B., widow or widower of 
late of » deceased, do hereby F renounce and quit 
all claim to any devise or bequest made to me by the last will of my husband 
or wife exhibited and proved according to law; and I elect to take in lieu there- 
of my legal share of the real and personal estate of my said: oe 
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"If, during said period of six months, a suit should be instituted to con- 
strue the will of the husband or wife, the period of six months for the filing 
of such renunciation shall commence to run from the date when such suit 
shall be finally determined, by appeal or otherwise. 


"By renouncing all claim to any and all devises and bequests, made to 
her or him by the will of her husband or his wife, the surviving spouse shall 
be entitled to such share or interest in the real and personal estate which she 
or he would have taken had the deceased spouse died intestate. Except in 
cases of valid antenuptial or postnuptial agreements, and except in cases when 
it is expressly waived in a writing filed with the probate court within said six 
months period, this provision for the surviving spouse shall apply with like 
effect (without formal renunciation) to cases where the wife or husband has 
made no devise or bequest to her husband or his wife, and also to cases where 
nothing passes by such devise or bequest." 


SEC. 7. Section 1174 of the Act entitled "An Act to establish a code of 
law for the District of Columbia," approved March 3, 1901 (D. C. Code, sec. 
18-212), is amended to read as follows: 


"SEC. 1174. Ifthe surviving spouse does not renounce as provided in 
section 1173 of this Act, she or he shall be entitled to receive the benefit of 
all provisions in her or his favor in the will of the deceased spouse and shall 


share, in accordance with sections 373, 374, 375, 376, and 940 of this Act, 
in any estate of the deceased spouse undisposed of by the will." 


SEC. 8. Section 1154 of the Act entitled "An Act to establish a code of 
law for the District of Columbia, " approved March 3, 1901 (D. C. Code, sec. 
30-201), is amended to read as follows: 


"§ 1154. Married women - Power to dispose of separate property. 


"Subject to the provisions of subsection (b) of section 3 of this Act, mar- 
ried women shall hold all their property of every description, for their sep- 
arate use as fully as if they were unmarried, and shall have power to dispose 
of the same by deed, mortgage, lease, will, gift, or otherwise, as fully as 
husbands have the power to dispose of their property, and no more; except that 
no disposition of her real or personal property, or any portion thereof, by 
deed, mortgage, bill of sale, or other conveyance, shall be valid if made by 
a married woman under twenty-one years of age." 


SEC. 9. (a) Section 386 of the Act entitled "An Act to establish a code 
of law for the District of Columbia, " approved March 3, 1901 (D. C. Code, 
sec. 18-714), is amended to read as follows: 
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| 
"SEC. 386. No right in the inheritance to real or personal property 
shall accrue to or vest in any person other than the children of the intestate 
and their descendants, unless such person is in being and capable in law to 
take as heir or distributee at the time of the intestate's death;| but any child 
or descendant of the intestate born after the death of the intestate shall have 
the same right of inheritance as if born before his death. " : 
(b) Section 386a of such Act (D. C. Code, sec. 18-715) is amended to 
read as follows: | 


"SEC. 386a. In no case shall there by any distinction between the kin- 
dred of the whole and the half-blood. " | 


(c) Section 387 of such Act (D. C. Code, sec. 18-716) is amended to 
read as follows: | 
| 

"SEC. 387. The illegitimate child or children of any female and the 
issue of any such illegitimate child or children shall be capable to take real 
and personal estate by inheritance from their mother, or from each other, 
or from the descendants of each other, as the case may be, in like manner 
as if born in lawful wedlock. | 

"When such illegitimate child or children shall die leaving no descendants, 
or brothers or sisters, or the descendants of such brothers or| sisters, then 
and in that case the mother of such illegitimate child or children shall be en- 
titled to the real and personal estate of such illegitimate child or children, 
and if the mother be dead, the heirs or distributees of the mother shall take 
in like manner as if such illegitimate child or children had been born in law- 
ful wedlock. " ! 


(a) Section 388 of such Act (D. C. Code, sec. 18-717) is amended to 
read as follows: | 


"SEC. 388. If there be no widow or widower or relations of the intestate 
within the fifth degree, which shall be reckoned by counting down from the com- 
mon ancestor to the more remote, the surplus of real and personal property 
shall escheat to the District of Columbia to be used by the Commissioners of 
the District of Columbia for the benefit of the poor. " 


| 
| 
| 
| 
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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,943 





MAZIE M. VITO, 
Appellant, 


Vv. 
JAMES VITO 
and 
HAROLD B. BONART, 
Appellees. | 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


DOCKET ENTRIES 
MAZIE M. VITO v. JAMES VITO and HAROLD B. 
(Civil Action(No. 220-58) | 





Complaint, appearance 


Summons, copies (2) of Complaint issued #1 served 
1-29, #2 ser. 1-27 


Answer of deft. #1 to complaint, c/m 1-30-58; a. 
Grossberg, Yochelson & Brill. 


Order appointing Jo. V. Morgan, Jr., Guardian ad 
litem. Keech, J. (N) 


Report of Jo. V. Morgan, Jr. Guardian ad Litem in 
lieu of Answer of deft. #2 


Calendared (N) : 


Motion of pltff. for summary judgment; P & A, atfi- 
davit, notice ¢/m 5-28-58 M.C. 5-28-58 | 


Called McGuire, J. 


Opposition of deft. #2 by guardian ad litem, to motion 
for summary judgment c/m 6-10-58 : 
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Motion of deft. #2 by guardian ad litem, for a summary 
judgment, P & A, c/m 6-10-58 M.C. 6-12-58 


Answer of deft. #1 to pltffs. motion for summary 
judgment c/m 6-16-58 


Opposition of pltff. to motion for summary judgment; 
c/m 6-19-58 


Motion of pltff. for correction of description of property 


Consent order correcting description of property to 
read Lot 830 in square 37. Micro. 7-18-58, 
Holtzoff, J. (N) 


Order denying motion of deft. Mazie M. Vito for sum- 
mary judgment & Clerk is directed to enter the following 
judgment pltff. may grant & convey certain unimproved 
property to deft. Harold B. Bonart as fully as if the pltff. 
were unmarried. Holtzoff, J. (N) 


Opinion of Court, granting. motion of pltff. for summary | 
judgment and denying defts. motion for summary judg- 
ment. MHoltzoff, J. 


Motion of deft. #2 for leave to proceed on appeal without 


prepayment of costs; etc. P&A; c/m 8-14-58; Affidavit 
M.C. 8-14-58 


Notice of Appeal of deft. #2 copies mailed to W.. Cam- 
eron Burton & Irving B. Yochelson. Deposit $5.00 
by Jo.. V. Morgan, Jr. 


Designation of deft. #2 of record on Appeal; c/m 
8-15-58 

Opposition of deft. #1 to Motion for leave to proceed 
on appeal without prepayment of costs; c/m 8-15-58 


Additional designation of pltff. of record on appeal; 
c/m 8-20-58 ! 


Opposition of pltff. to motion of deft. #2 for leave to 
proceed on appeal in forma pauperis; c/m 8-20-58 
M.C. 8-21-58 


Order extending time for docketing record on appeal 
to October 15, 1958. Pine, J. (N) 


Motion of deft. Mazie Vito for leave to appeal in forma 
pauperis denied. (fiat) (Oct. 9, 1958) Holtzoff, J. (N) 
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Certified copy order USCA directing penaces to 
show cause why case should not be remanded to UEDC 
(signed 11-24-58) 


Certified copy of Order of USCA remanding case , with 
directions 


Order directing pltff. James Vito to pay costs of 
pending appeal by deft. Mazie M. Vito. (Jan. 26, 
1959) Holtzoff, J. (N) 


[Filed January 24, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES VITO 
711 Kennedy Street, N. W. 
Washington, D. C. 





Plaintiff 
vs. 


HAROLD B. BONART 
1819 M Street, N. W. 
Washington, D. C. 


and 


MAZIE M. VITO 
c/o St. Elizabeths Hospital 
Washington, D. C. 


Civil Action No. 220-58 


eed Net See Need Need Nee ee Nee Nee ee ee Se ee ee ee ee 


Defendants 
COMPLAINT FOR DECLARATORY J UDGMENT 

1. Plaintiff is a citizen of the District of Columbia and sues the defendant, 
Harold B. Bonart, who is a citizen of the District of Columbia, and the defend- 
ant, Mazie M. Vito, his wife, who is a citizen of the District of Columbia, an 
incompetent, and is presently a patient in St. Elizabeths Hospital. This isa 
suit for a declaratory judgment, pursuant to U. S. C. Title 28, Section 2001, 
as amended, for the purpose of determining a question in actual controversy 
between the parties, and the amount in controversy is in excess of Three Thou- 
sand Dollars ($3, 000. 00) exclusive of interest and costs. ! 
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2. Defendant, Mazie M. Vito, was adjudicated non compos mentis by 
the United States District Court for the District of Columbia on October 30, 1956. 

3. Relying upon the representations of the District Title Insurance Com- 
‘pany that plaintiff could take title to certain property in his name alone and con- 
vey it without his wife joining in a deed, in view of Section 18-204 District of 
Columbia Code, plaintiff purchased, on the 13th day of December, 1956, Lot 80 
in Square 37 in the District of Columbia. 

4. Onthe 3rd day of October, 1957, plaintiff contracted to sell the afore- 
said property to the defendant, Harold B. Bonart, and by virtue of said contract 
the settlement date was set for December 23, 1957, the said District Title 
Insurance Company, after reviewing the title record of the said property advised 
plaintiff that his conveyance to the defendant, Harold B. Bonart, would require 
the signature of a legally appointed Committee or Trustee of the defendant, 
Mazie M. Vito, because of the provisions of Public Law 85-244 71 Stat. 560, 
effective November 29, 1957, and that if this conveyance was not joined in by a 
court appointed fiduciary of defendant, Mazie M. Vito, they would not issue a 
title insurance policy to the defendant purchaser. | 

5. In view of the refusal of the said District Title Insurance Company to 
insure the record title of the aforesaid property, the purchaser refuses to pur- 
chase the said property without the defendant, Mazie M. Vito, joining in the 
deed, or some legally appointed guardian of her estate doing so. 

6. Plaintiff alleges that the defendant, Mazie M. Vito's signature upon 
the deed is not required; that Public Law 85-244, 71 Stat. 560, does not require 
the wife's joinder in said conveyance and contends that the facts set forth above 
present a matter of actual controversy between the parties hereto. 

WHEREFORE, plaintiff demands that the Court adjudge: 

1. That the plaintiff may convey the property to the defendant, Harold B. 
Bonart, purchaser, free of any interest of the defendant, Mazie M. Vito, and 
without defendant, Mazie M. Vito, joining in the deed. 

2. That this Court appoint a guardian ad litem to represent the interest 
of the incompetent defendant, Mazie M. Vito. 
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BURTON, HEFFELFINGER, 
McCARTHY & KENDRICK 


By /s/ W. Cameron Burton 


W. Cameron Burton | 
Attorneys for Plaintiff 

1005 Investment Building 
Washington 5, D. C. 
National 8-5578 | 


[Filed February 10, 1958] 


ANSWER OF DEFENDANT HAROLD B. BONART 

The defendant, Harold B. Bonart, for answer to the Complaint filed herein 
respectfully states as follows: | 

1. The allegations of paragraphs 1, 2 and 3 of the complaint are admitted. 

2. The defendant admits the execution of the contract by the plaintiff and 
himself dated October 3, 1957, by the terms of which the plaintiff agreed to sell 
and this defendant to purchase the real estate described in paragraph numbered 
3 of the Complaint. Defendant alleges that he has at all times and is still ready, 
willing and able to comply with all of the terms of the contract binding upon him. 
He admits that the District Title Insurance Company has refused to insure title 
in his behalf in the absence of some proper conveyance in behalf of the incompe- 
tent defendant, Mazie M. Vito. 

3. Defendant admits that he has refused to make petit ant under terms 
of the contract in the absence of a certificate issued by the District Title Insur- 
ance Company, which company was employed by him to search title to the property, 
insuring 2 good record title in his name. 

4. Without in any way waiving any of his rights under the terms of the 
contract of sale above referred to, this defendant has no obj ection to the deter- 
mination by this Honorable Court of the legal effect of the terms of Public Law 
85-244, 71 Stat. 560, and of the necessity of the joinder by plaintiff's wife in a 
conveyance of the property; providing however, that such determination does" 
not unreasonably delay the period for settlement as required under the terms of 


contract aforesaid. 
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WHEREFORE, having answered this defendant prays that this Honorable 
Court may enter such order or orders as are proper and necessary to enable 
the conveyance to him of a good, complete and insurable title to the property 
involved. 
GROSSBERG, YOCHELSON AND BRILL 
By /s/ Irving B. Yochelson 


Attorneys for Defendant 
Harold B. Bonart 


Copy of the foregoing Answer served upon W.. Cameron Burton, Attorney for 
Plaintiff, 1005 Investment Bldg. , Washington, D. C. on the 30 day of January, 
1958. 


/s/ Irving B. Yochelson 


[Filed April 25, 1958] 
REPORT OF GUARDIAN AD LITEM IN LIEU OF ANSWER 

Jo V. Morgan, Jr., respectfully represents to the Court: 

1. He was appointed Guardian Ad Litem for Mazie M. Vito "to appear 
and answer for and represent said incompetent in this proceeding". 

2. He has made a careful investigation to ascertain the facts and the 
applicable law in this case. In answer to the paragraphs of the complaint, 
he says: 

A. Paragraph 1 of the complaint is admitted. 

B. Paragraph 2 of the complaint is admitted. 

C. i is admitted that plaintiff purchased on the 13th day of December, 
1956, Lot 80 in Square 37 in the District of Columbia, but the guardian ad 
litem does not have sufficient information and knowledge to form a belief as to 
the remaining allegations of paragraph 3 of the complaint. 

D. Guardian ad litem does not have sufficient knowledge and information 
to form a belief as to the actual date of plaintiff's contract with defendant Harold 
B. Bonart but upon information and belief admits the remaining allegations of 
paragraph 4 of the complaint. 
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E. Paragraph 5 of the complaint is admitted. | 

F. It is admitted that there is an actual controversy between the parties 
hereto, and guardian ad litem is uncertain as to the applicability and result of 
Public Law 85-244, 71 Stat. 560 and believes that the Court should rule as to 
its applicability. In further answer to paragraph 6, the guardian ad litem 
points out that Section 18-204 of the D. C. Code (1951) relied upon by plaintiff 
is entitled in the 1951 printing of the Code "release of dower when wife is in- 
sane", etc., and also that a later enacted statute now appearing as 21-301 of the 
D. C. Code Asst may be inconsistent with and repeal or modity said Section 
18-204. 

WHEREFORE, guardian ad litem on behalf of defendant Mazie M. Vito, 
prays: 

1. That the Court determine the applicability of ie 18-204 and 
21-301 of the D. C. Code (1951) and of Public Law 85-244, 71 Stat. 560 to the 
present controversy and to ascertain and declare the interest of said defendant 
Mazie M. Vito in and to Lot 80 in Square 37 in the District of Columbia. 

And for such other and further relief to which Mazie M. Vito may be 
entitled. 





/s/ IJO.V. Sree IR. 


JO V. Morgan, Jr. 
Guardian Ad Litem 


DISTRICT OF COLUMBIA, ss: 
Jo V. Morgan, Jr., being first duly sworn on his oath says that he is 
the duly appointed guardian ad litem in the above matter and that he has read 
the foregoing report by him subscribed and the matters and facts therein stated 
are true to the best of his knowledge and belief. | 
/s/ JOV. MORGAN, JR. 
Subscribed and sworn to before me this 24th day of April, 1958. 
/s/ VERA McG. SIMPSON 
Notary Public, D. Cc. 
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I certify that on this 24th day of April, 1958, I mailed, postage prepaid, 

a copy of the foregoing report to Burton, Heffelfinger, McCarthy & Kendrick, 
Attention: W. Cameron Burton, Esq., 1005 Investment Building, Washington, 
D. C., attorneys for plaintiff, and to Grossberg, Yochelson and Brill, Atten- 
tion: Irving B. Yochelson, Esq., 729 - 15th Street, N. W., Washington, D. C. 
attorneys for defendant Bonart. 

/s/ JOV. MORGAN, JR. 

Guardian Ad Litem 


[Filed May 28, 1958] MOTION FOR SUMMARY JUDGMENT 

The plaintiff, James Vito, by his attorneys, Burton, Heffelfinger, 
McCarthy & Kendrick, moves the court for a summary judgment in the above- 
entitled cause, pursuant to Rule 56 of the Federal Rules of Civil Procedure, 
and for grounds of this Motion, says: 

There is no real issue as to any material fact involved herein because 
the answer of defendant, Harold B. Bonart, admits the facts alleged in the 
plaintiff's complaint and the Report of the Guardian ad litem appointed by this 
Honorable Court to represent the interests of the defendant, Mazie M. Vito, 
admits those material allegations contained in the plaintiff's complaint of which 
he has sufficient knowledge and information. 


BURTON, HEFFELFINGER, 
McCARTHY & KENDRICK 


By /s/ W. Cameron Burton 


W. Cameron Burton 
Attorneys for Plaintiff 
1005 Investment Building 
Washington 5, D. C. 


[Filed May 28, 1958] 
AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
DISTRICT OF COLUMBIA, ss 
JAMES VITO, being duly sworn, deposes and says that he is an adult and 
legally competent to testify and that he is the plaintiff in this action; that he has 
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personal knowledge of the facts herein stated and that he maxes this affidavit in 
support of his Motion for Summary Judgment. 

Affiant further states that Mazie M. Vito, his wife and a defendant in this 
action, was adjudged non compos mentis by the United Sates District Court for 
the District of Columbia on October 30, 1956, and relying upon Section 18-204 
of the D. C. Code and representations of the Title Insurance Company that Affiant 
could take title to certain property in his name alone and convey the same without 
his wife (who had been adjudicated incompetent) joining in the deed, affiant pur- 
chased on the 13th day of December, 1956 the premises known as Lot 80 in 
Square 37 in the District of Columbia. 

Affiant further states that on October 3, 1957 he contracted to sell the 
aforesaid property to defendant Harold B. Bonart and that 2 settlement date was 
set for December 23, 1957 at District Title Insurance Company, that on or about 
December 15, 1957 the said District Title Insurance Company advised affiant 
that his conveyance to defendant Harold B. Bonart would require the signature 
of a legally appointed Committee or Trustee of the said Mazie M. Vito because 
of the provisions of Public Law 85-244, 71 Stat. 560, effective November 29, 

1957 and affiant was further advised by said Title Company that in the event this 
conveyance was not joined in by a court-appointed fiduciary of the defendant 
Mazie M. Vito, the District Title Insurance Company wuld not issue a title 
insurance policy to defendant Harold B. Bonart. 

Affiant further states that defendant Harold B. Bonart 2 continually 
refused to purchase the said property without defendant Mazie M. Vito or some 
legally appointed guardian of her estate joining in the deed. | 

/s/ JAMES VITO 

Subscribed and sworn to before me this 9th day of May, 1958. 

/s/ OLIVE E. FITZGERALD 
(SEAL) Notary Public, D. C. 








[Filed June 12, 1958] DEFENDANT VITO'S MOTION FOR 
A SUMMARY JUDGMENT 
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Comes now defendant Mazie M. Vito, by Jo V. Morgan, Jr., her guardian 
ad litem, and Moves this Honorable Court for a Summary Judgment in her favor. 
And for cause of this motion she says that there is no genuine issue as to 
a material fact, and she is entitled to judgment as a matter of law. 
/s/ JO V. MORGAN, JR. 


Guardian Ad Litem for 
defendant Mazie M. Vito 


[Filed August 1, 1958] 


OPINION OF THE COURT (HOLTZOFF, J.) 
W. Cameron Burton, Esq., of Washington, D. C., for the plaintiff. 
Jo V. Morgan, Jr., Esq., of Washington, D. C., for the defendants. 


This case presents a question of construction of the statutes affecting dower 
and similar rights in the District of Columbia. The action is brought for a declara- 
tory judgment and is now before this Court on cross motions for summary judgment. 

The plaintiff is a married man whose wife was declared mentally incompetent. 
Subsequently to this adjudication he purchased certain real property and now seeks 
to convey it without his wife joining in the deed. He seeks a declaration that under 
the applicable statutes he is.legally entitled to convey the property free of any 
interest of his wife and without her joining in the deed. 

Title 18, Section 204, of the District of Columbia Code, provides in part 
as follows: 


‘Where any married woman is a lunatic or insane, and has been so 
found upon inquisition, and the said finding remains in force,. . . the 
husband of such lunatic or insane. . . person may grant and convey by 
separate deed, as fully as if he were unmarried, any real estate which 
he may have acquired since the finding of such inquisition." 


The effect of this statute is to deprive a wife, who has been adjudged 
incompetent of her rights of dower in any real property that her husband acquires 
subsequently to the adjudication and while the adjudication is in force. The statute 
is an old provision of law and is found in the 1901 Code, from which the foregoing 
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section is derived. In a sense, it seems a rather unjust law because it deprives 
a woman of her rights at the time she needs them most and penalizes her for 
becoming ill. On the other hand, that is a matter of Congressional policy, and 
expediency and desirability of the statute, which is something, of course, that 
the Court will not consider, It is claimed that recent legislation has repealed 
this provision. : 

By the Act of August 31, 1957, known as Public Law 244, g5th Congress, 
some of the statutes relating to real property in the District of Columbia were 
drastically modified. One df the provisions abolished the right of dower and 
Substituted therefor an iritestate share in favor of the wife in real estate owned 
by the husband. It also abolished the right of curtesy and gave the husband, in 
the place of curtesy, the same rights in his wife's real estate as the wife had in 
his real estate. The two rights are correlative. In order to make it impossible, 
however, to deprive the wife of her intestate share bya conveyazce by the hus- 
band during his lifetime and in order to substitute an intestate share for the rights 
of curtesy of the husband, Section 3(b) of the 1957 Act contained the following 
clause: 


“Neither husband nor wife hereafter shall have the right to ‘convey, 
transfer or encumber his or her real property free of the surviving 
spouse's interest in case of intestacy, as provided in this Act, without 
joinder of the other spouse." 


The purpose of this Act obviously is to prevent the destruction of the intestate 
share of one spouse by a conveyance made by the other spouse during the lifetime 
of the former. 

It is claimed on behalf of the wife in this case that this sists repeals 
Section 204 of Title 18, which has been quoted heretofore. There is no express 
repeal. Consequently, if there is any repeal at all it isa repeal by implication. 
Repeals by implication are not favored and come into operation only in case of 
such a repugnancy between the later and the earlier statute that both cannot be 
made effective. | 

The Court is of the opinion that there is no repeal of the earlier statute 
in this case. The earlier statute created an exception in respect to dower in the 
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case of wives who become mentally incompetent. For this small class of cases 
the statute carved out an exception out of the general scheme. The later statute 
is a general provision that bars one spouse from destroying the intestate share 
of the other spouse by conveying the property during his or her lifetime. 

It is a well established cannon of statutory construction that a general 
statute does not by implication repeal an earlier special statute enacted-for a special 

c ces. Tobe sure, canons of statutory construction are not fF ™ 
inflexible rales and are intemded only as helps and guides in interpreting legisla- 
tive intent. Nevertheless, they are of considerable aid, and this canon is of 
some assistance in the situation presented in the case at bar. 

--On its fact, therefore, it cannot be said that the earlier statute in this 

case is repealed by the later one. This conclusion is fortified by the fact that the 
1957 Act enumerates a number of provisions of law that are expressly repealed. 
Section 204 of Title 18 is not included in that enumeration. To be sure, there is 


a general statement in the later Act that any provision inconsistent with the 
provisions of that Act is hereby repealed. This statement, however, adds nothing 


to the general rule of law that if there is any repugnancy or inconsistency between 
two statutes, the later prevails over the earlier. As the Court has indicated, 
there appears to be no such repugnancy in this case. 

Moreover, if we consider the general scheme of the statutes, the same 
conclusion would be reached. The purpose of the earlier statute is to enable a 
husband to convey property free of his wife's right of dower in instances in which 
she is adjudged mentally incompetent, if the property is acquired after the 
adjudication. The new statute abrogates the right of dower as such and substitutes 
an intestate share. There is no indication that it was the intent of Congress that 
the exception as to conveyance free of dower in the narrow set of circumstances 
referred to above should not be equally applicable to what is now called an 
‘intestate share. 

As heretofore stated, the Congressional intent in enacting the proviso in 
Section 3b) of the 1957 Act was purely to prevent a husband or wife from destroying ; 
a spouse's intestate share, which otherwise could have been done when the 


te 
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intestate share was substituted for dower. Its intent further is to substitute 
for the right of curtesy the same intestate share in favor of the husband that 
is given to the wife. The Court is unable to discern any intent 'to abrogate the 
exception in case of a wife who has become mentally incompetent. It may well 
be that an exception should also be now made in favor of a woman whose husband 
becomes mentally incompetent, but that is a matter for Congress to consider. 

The Court is fully aware of the fact that, after all, the term "intent of 
Congress", when we are dealing with the construction of detailed provisions of a 
general statute, is apt to be a fiction. Congressional intent becomes the intent 
of the few members of a committee or of the counsel who actually drafted the 
provisions. But this circumstance makes no difference. The Court is unable 
to perceive that there was any intent on the part of the draftsmen of new Sec- 
tion Xb) to abrogate the rule embodied in Section 204 of Title 18. 

Accordingly, the plaintiff's motion for summary judgment will be granted 
and the defendant's motion denied. A declaratory judgment will be rendered in 
accordance with this oral opinion. Counsel may submit a proposed form of 
judgment. ! 


/s/ ALEXANDER HOLTZOFF 
July 19, 1958 United States District Judge 


[Filed July 18, 1958] 
ORDER FOR SUMMAR Y JUDGMENT AND JUDGMENT 

This matter came on for hearing upon the Motion for Summary Judgment 
of the plaintiff, James Vito, concurred in by the defendant, Harold B. Bonart, 
and the Motion for Summary Judgment of the defendant, Mazie M. Vito, the 
opposition thereto, the pleadings and affidavit of the plaintiff, and argument in 
open court, and it appearing to the satisfaction of the Court that there is no gen- 
uine issue as to any material fact, it is by the Court this 18th. ~~ of July, 1958 

ORDERED, ADJUDGED AND DECREED 

1. That the Motion for Summary Judgment of the defendant, Mazie M. 
Vito, be and the same is hereby denied. | 


r? 
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JUDGMENT: 

The plaintiff, James Vito, may grant and convey certain unimproved 
property in the District of Columbia, known for the purposes of taxation as 
Lot 830 in Square 37, to the defendant, Harold B. Bonart, as fully as if the 
said James Vito were unmarried. 

Seen: 


/s/ IRVING B. YOCHELSON, 
Attorney for defendant, Harold B. Bonart 


/s/ JO V. MORGAN, JR., Guardian 
ad Litem for defendant, Mazie M. Vito 


/s/ Alexander Holtzoff 
Judge 


[Filed August 15, 1958] NOTICE OF APPEAL 
Notice is hereby given this 15th day of August, 1958, that defendant 
MAZIE M. VITO hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 18th day of 
July, 1958 in favor of plaintiff James Vito and defendant Harold B. Bonart against 


said defendant Mazie M. Vito. 
_ SERVE: | /s/ JOV. MORGAN, JR. 


W.. Cameron Burton, Esquire Attorney for defendant 
Investment Building Mazie M. Vito 
Washington 5, D. C. | 815 Fifteenth Street, N. W. 
and Washington 5, D..C. 
Irving B. Yochelson, Esquire 
729 - 15th Street, N. W. 
Washington 5, D. C. 
Attorney for defendant 
Harold B. Bonart 
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FILED. MAY 2 6 1959 


Syl b) Mirah’ 
CLERK 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR. THE DISTRICT OF COLUMBIA 


W. CAMERON BURTON 
H. GEORGE SCHWEITZER 
Investment Building 
Washington, D. C. 
Of Counsel: Attorneys for Appellee 


Burton, Heffelfinger, James Vito 
McCarthy & Kendrick 

Investment Building 

Washington 5, D. C. 


Washington, D. C. ROBERT 1. THIEL 
Printer 








STATEMENT OF QUESTIONS PRESENTED 


The questions presented are correctly stated by the 


appellant except that the following question is also presented: 


3. Whether a repeal of Section 18-204, D. C. Code 
(1951) would amount in this case to a deprivation of appel- 
lee's property without due process in violation of the Fifth 
Amendment to the Constitution of the United States, he having 
bought the property in 1956 in reliance upon the provisions of 
that section. | 











COUNTER STATEMENT OF THE CASE 
STATUTES INVOLVED 


SUMMARY OF ARGUMENT 





ARGUMENT: 


I. Public Law 85-244 Did Not Repeal Section 18-208 
Of The D.C Code: eo) Mes 45 oe” ae,” “ee 


a. There wasnoexpressappeal . . . «© - 


b. There was no repeal by implication because of no 
irreconcilable conflict between the two acts or 
substitution of the later act for the former ee 


No irreconcilable conflict or repugnancy exists 
between Public Law 85-244 and Section 18-204 . 


Section 18-204 must be construed to be an ex- 
ception to Public Law 85-244, both being in 

pari materia, if any apparent contradiction 

Cx ra Se ee a Oa Ge ee 


The Constitutionality Of Section 18-204 As An Exception 
To Public Law 85-244 Cannot Be Raised For The First 
Time On Appeal, Nevertheless, Such An Exception Is 
Constitutional And To Hold Section 18-204 Was Repealed 
By Public Law 85-244 Would Amount To A Deprivation 
Of Property Without Due Process In Violation Of The 
Fifth Amendment To The Constitution . . . « 


CONCLUSION 
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COUNTER STATEMENT OF THE CASE 


In addition to the facts contained in the statement of the case made 
by appellant, the following facts appear: | 





Appellee James Vito bought the property, which he contracted to 
sell to appellee Bonart, in reliance upon Section 18-204 of the D. C. 
Code and representations of the title company that he could take title to 
the property in his name alone and convey it without his wife joining in 
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the deed. (J.A. 4, 9) Public Law 85-244, 71 Stat. 560, became effective 
November 29, 1957. (J.A. 4) 


STATUTES INVOLVED 
Section 21-318, D. C. Code (1951) provides in part as follows: 


"The father, mother, husband, wife, and adult 
children of an insane person, if of sufficient ability, 
and the committee or guardian of his or her person 
and estate, if his or her estate is sufficient for the 
purpose, shall pay the cost to the District of Colum- 
bia of his or her maintenance, including treatment 
in Saint Elizabeths Hospital or in any other hospital 
to which the insane person may be committed. It 
shall be the further duty of said commission, to 
examine under oath, the father, mother, husband, 
wife, adult children, and committee, if any, of any 
alleged insane person whenever such relative lives 
within the District of Columbia, and to ascertain the 
ability of such relatives or committee, if any to 
maintain or contribute toward the maintenance of 
such alleged insane person: Provided, That in no 
case shall said relatives or committee be required 
to pay more than the actual cost to the District of 
Columbia of maintenance of such alleged insane 
person.” * * * 


The other statutes referred to in this brief appear in an appendix 
to appellant's brief (A-1 - A-5). 


SUMMARY OF ARGUMENT 


1. Public Law 85-244 did not repeai Section 18-204 of the D. C. 
Code (1951) either expressly or by implication. 


2. Whether there is repeal by implication depends upon the intent 
of the legislature which must be clear and manifest and the acts must 
be in irreconcilable conflict; or the later act must be intended as a sub- 
stitute and cover the whole subject matter of the former act. 
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3. No legislative intent to repeal can here be inferred. Section 
18-204 was enacted for a special purpose, to enable husbands with 
wives adjudicated insane to convey realty as fully as if unmarried. 
Public Law 85-244 deals in general with property rights of apes, 
The objects of the two acts are not the same. 


4. In the absence of a repealing clause, there can be no - by 
implication unless the objects of the two acts are the same even though 
they refer to the same subject matter. 


5. By preserving the right of dower which a wife had at a enact- 
ment of Public Law 85-244 and by merely increasing her interest in 
realty from a one-third interest for life to a one-third interest in fee, 
that law in effect recognized Section 18-204. ! 


6. There is no repugnancy between Public Law 85-244 snd Sec- 
tion 18-204. 


7. Section 18-204 is a special statute and Public Law oi isa 
general one. Both of these acts being in pari materia must be given 
effect, since they can reasonably be reconciled, with the result that the 


special statute becomes an exception to the general one. | 


8. The constitutionality of Section 18-204 as an exception to Pub- 
lic Law 85-244 cannot be raised for the first time on appeal. Neverthe- 
less such an exception does not violate the equal protection of the laws 
provision of the Fifth Amendment because it deais equally with all 
persons of one class, namely, adjudicated insane wives and their hus- 
bands. 


9. To hold that Section 18-204 was repealed by Public Law 85- 
244 would amount to a deprivation of property without due process in 
violation of the Fifth Amendment to the Constitution of the United States 
because a vested right which appellee had to convey his property with- 
out joinder of his wife would thus be taken away. This right had been 
acquired in reliance upon Section 18-204. 
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ARGUMENT 
I 


PUBLIC LAW 85-244 DID NOT REPEAL SECTION 18-208 
OF THE D. C. CODE. 


a. There was no express appeal. 


The principal question on this appeal and the only one argued be- 
low is whether Section 18-204, D. C. Code (1951) was repealed by Public 
Law 85-244, 85th Congress, Act of Congress of August 31, 1957, 71 Stat. 
560. 


There is no contention that there was an express repeal and an 
examination of Public Law 85-244 will disclose that no express repeal 
- does in fact exist. Necessarily, only repeal by implication is left for 
consideration. 


b. There was no repeal by implication because 
of no irreconcilable conflict between the two 
. acts. or - substitution of the later act for the 
former. 


This Court has pointed out the two categories of repeals by impli- 
cation. 


"In Posadas v. National City Bank, 296 U. S. 497, 
503, 56 S. Ct. 349, 80 L. Ed. 351, the Supreme 
Court said that there are two categories of 
repeals by implication -- one, where provisions 
in the two acts are in irreconcilable conflict, and 
the other; where:the later act.covers the whole 
subject of the earlier one and is clearly intended 

.. asa substitute,". Ritholz v. March, 70 App. D.C. 
283, 284; 105 F. dd id 937, ¢ (938.0 


Whether there is repeal of & statute by a later one on the ground 
of repugnancy or substitution is a question of legislative intent. Ritholz 
v. March, supra. (70 App. at 285 and 105 F. 2d at 939) 
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It is evident that Section 18-204 was added to the District of Co- 
lumbia Code to specifically provide an answer to the problem confront- 
ing a husband with an insane wife. Since its enactment in 1901 ,a 
husband having a wife who has been adjudicated insane has been able to 
rely upon this section and freely purchase realty subsequent to such 
adjudication in the secure knowledge that he could grant and convey it 
"as fully as if he were unmarried.” 





It is therefore apparent that if the legislature intended : repeal 
or modify Section 18-204, it would have expressed this intent in words 
clear enough to be fully understood, particularly where as here the 
objects of the two statutes were not the same. 





As this Court aptly quoted in Sims v. Rives, 66 App. D. C. 24, 28; 
84 F. (2d) 871, 875, which dealt with two acts, "one being a reveme 
measure of a general nature, the other a regulatory statute with such 
tax features as apply only within the District of Columbia:" i 





"'It is * * * necessary to the implication of a | 
repeal that the objects of the two statutes are the — 
same, in the absence of any repealing clause. If 
they are not, both statutes will stand, though they _ 
may refer to the same subject." United States v. 
Claflin, 97 U.S. 546, 552, 24 L. Ed. 1082." | 
The object of Section 18-204 was to provide for a limited class of 
cases, namely the property rights of adjudicated insane wives; the object 
of Public Law 85-244 was to deal generally with property rights of 
spouses. The object of the former act was to permit husbands with ad- 
judicated non compos wives to purchase and sell real estate in the same 
manner that they might purchase and sell personal property. The object 
and effect of the later act was not to give a wife a new right in her 
husband's property but to merely enlarge the right which she had. 


Appellant has recognized that the present right is inchoate (App. 
Brief 5) just as the dower right is inchoate (App. Brief 8). Since dower 
is a one-third interest for life and the right under Public Law 85-244 is 
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the same one-third interest but not limited to the life of the wife, the 
nature of the change is one of enlargement and not the creation of a new 
right, at least so far as the appellant is concerned. 


The fact that the wife's right was merely enlarged and the fact 
that her right of dower was carefully preserved (Section 3(a), Public 
Law 85-244) not only strongly support the proposition that the two acts 
are wholly consistent but that the latter act in effect recognizes the 


former. 


In the light of the foregoing no intent of the Congress to repeal 
Section 18-204, a statute long in effect, can be inferred. 


In speaking of Posadas v. National City Bank, supra, this Court 
in Ritholz v. March, supra, said (70 App. D.C. at 285, 105 F. 2d at 939): 


"The decision is particularly apposite in its 
statement and reiteration of the rule that whether 
a statute is repealed by a later one, on the ground 
of repugnancy or substitution, is a question of 
legislative intent and that, where powers or direc- 
- .tions under several acts are such as may well 
exist together, an implication of repealcannot 
be allowed. ‘The intent of the legislature to repeal 
must be clear and manifest." 


c. No irreconcilable conflict or repugnancy 
exists between Public Law 85-244 and 
Section 18-204. 


There is no repugnancy between Section 18-204 and Public Law 
85-244. Appellant claims that the proviso of Section 3(b) of Public Law 


85-244 which denies a husband or wife the right to convey, transfer or 
encumber his or her real property free of the other spouse's interest 
without joinder of the other spouse is exactly opposite to the declaratory 
judgment entered by the District Court (App. Brief 5). This does not 
make out a case for repugnancy. | 
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Before the enactment of Public Law 85-244, a husband could not 
convey as "fully as if he were unmarried" except under the cireum- 
stances covered by Section 18-204. The declaratory judgment of the 
District Court permits him to do no more. If, as appellant claims (App. 
Brief 7), the dower which she had is still preserved by Public Law 85- 
244 with an option to claim the statutory share, then she cannot have 
both, and certainly there is no repugnancy in permitting the husband to 
convey free of dower or for that matter free of the interest enlarged 
from a life estate to a fee. It is reasonable to assume that Congress 
intended the husband in the circumstances here presented to be able to 
convey free of the spouse's inchoate one-third interest in fee as well as 
her inchoate one-third interest for life and there is no basis for assum - 
ing the contrary. ! 

d. Section 18-204 must be construed to be an ex- ! 
ception to Public Law 85-244, both beingin 
pari materia, if any apparent contradiction 
exists. | 

Taken literally and considered by itself Public Law 85-244 admits 
of no exception in the case of incompetent wives. But since Section 18- 
204 is in pari materia, the two statutes must be construed together. 
Sanford v. Sanford, 52 App. D.C. 315, 286 Fed. 777. There this Court 
held that Sections 327 and 328 of the Code (1901), giving the then 
Supreme Court of the District of Columbia jurisdiction over suits against 
executors and administrators are to be treated as exceptions to the then 
Municipal Court Act (41 Stat. 1310, Section 1), giving that court exclusive 
jurisdiction over civil actions involving less than $1,000. In the course 
of its opinion the Court said (52 App. D.C. at 318, 286 Fed. at 780): 

"It is a fundamental rule that general and ! 
specific provisions in apparent contradiction, 
whether in the same or different statutes, and 
without regard to priority of enactment, may sub- 


sist together, the specific qualifying and supply- 
ing exceptions to the general." 
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The District Court in United States v. Farley, 18 F. Supp. 75, 77, 
stated the rule in a little different way when it concluded that two 
statutes in pari materia, one general and one special, must be both 
given effect where they can be reasonably reconciled. 


Not only is Section 18-204 a special statute covering a small 
class of cases as opposed to the general statute, Public Law 85-244, 
but the special statute has been in effect for over 55 years and appellee 
relied upon it. 


"It is a canon of statutory construction that, where 
there is an earlier special statute and a later 
general statute, the terms of the latter being broad 
enough to include the matter provided for in the 
former, the special statute must be considered as 
an exception to the general statute." Simon v. 
Simon, 58 App. D.C. 158, 160, 26 F. 2d 530, 532. 


While appellant suggests the special statute referred to the old, 
common law right of dower (App. Brief 5), its terms do not so restrict 
it and its language is broad enough to include the enlarged right which 
a wife now may enjoy by the new general statute. 


i 


THE CONSTITUTIONALITY OF SECTION 18-204 AS AN 
EXCEPTION TO PUBLIC LAW 85-244 CANNOT BE 
RAISED FOR THE FIRST TIME ON APPEAL, NEVER- 
THELESS, SUCH AN EXCEPTION IS CONSTITUTIONAL 
AND TO HOLD SECTION 18-204 WAS REPEALED BY 
PUBLIC ‘LAW 85-244 WOULD AMOUNT TO A DEPRIVA- 
TION OF PROPERTY WITHOUT DUE PROCESS IN 
VIOLATION OF THE FIFTH.AMENDMENT TO THE 
CONSTITUTION. 


The existence of Section 18-204 as an exception to Public Law 85- 
244 was not questioned on constitutional grounds by appellant in the 
District Court and the constitutionaldefense should not be considered 
for the first time on appeal. Keyes v. Madsen, 86 U.S. App. D.C. 24, 
179 F. 2d 40, cert. den. 70 S. Ct. 628, 339 U.S. 928, 94 L. Ed. 1349. See 
also 3 Am. Jur., Appeal and Error, #293 and 4 C.J.S., Appeal and Error, 
#234, 
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Nevertheless, there is no basis on the merits for any complaint 
by appellant. She claims a denial of equal protection of the laws as 
required by the Fifth Amendment to the Constitution. "But equal pro- 
tection of the laws means merely that a law must deal alike with all of 
a given class within the jurisdiction to which the law is applicable." 
Sims v. Rives, supra. Treated as an exception to Public Law 85-244, 
Section 18-204 applies to all married women who have been adjudicated 
insane prior to purchase of realty by their husbands and applies as well 
to all husbands in like circumstances. 


Appellee, James Vito, purchased the property in question in 1956 
in reliance upon the terms of Section 18-204 and representations of the 
title company (J.A. 8-9), and by virtue of the terms of this section he 
then became vested with the right to convey the property as fully as if 
he were unmarried. To hold that Section 18-204 was repealed by Pub- 
lic Law 85-244 would be to deprive appellee of his right to convey as 
fully as if he were unmarried in violation of Fifth Amendment due 
process. (See West v. Lyders, 59 App. D.C. 122, 36 F. (2d) 108, where 
the United States was restrained from issuing a land patent to another 
after plaintiff had made a proper selection of unappropriated public 
lands.) 


From a practical viewpoint, appellant has not been deprived of 
anything by the decision of the lower Court. As an insane person she 
cannot use any of the proceeds of sale. Her husband is required to 
provide for the costs of her maintenance and treatment. Section 21-318, 
D. C. Code (1951). 


CONCLUSION 


Section 18-204 relied upon by property owners since 1901, was not 
repealed or modified by the passage of Public Law 85-244 and there is 
no conflict between the two. Assuming there is a conflict, however, 
Section 18-204 being a specific statute should be considered an exception 
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to Public Law 85-244 which covers a broad area of property rights of 


spouses. 


The constitutional question presented by appellant here was not 
raised below and should not be considered although the harmonizing of 
the two statutes does not create a denial of equal protection of the laws 
and to hold that Section 18-204 was repealed would amount to a retro- 
spective deprivation of appellee James Vito's property rights without 
due process of law. 


The judgment below should be affirmed. 
Respectfully submitted, 
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